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1. Apologies
Alan Bean

Anthony Collins

Grant Bird

Blair Allison

Helen Dickens 
HMCS

Kevin Harris-James
Irwin Mitchell

Lorraine Bayliss 
HMCS

Jayne Mullen 
St Ives Chambers

Martin Canning
Garner Canning

Mike Follis 
Davies & Partners

Stephanie Brown 
No 5 Chambers

Vanessa Meachin
St Phillips

Zahra Pabani
Shakespeare Putsman LLP

2. mATTERS ARISING FROM MINUTES OF LAST MEETING 

A reception took place for District Judge Richard Cole on 14 October 2009 and a decanter was presented to him for his services to the Family Law Committee.  A letter of thanks from District Judge Cole was circulated.

No matters arising from the meeting on 8 July 2009. 
3. PRE-NUPS AND POST-NUPS

Notes entitled “Pre-nups/post-nups - certainty at last” were circulated.  Radmacher-v-Granatino  [2008] EWHC 1532) is currently the subject of an appeal to the Supreme Court and is due to be heard in March 2010.  There was consensus that pre-nuptial agreements were persuasive but not binding. If they are fairly drawn up and both parties have independent legal advice, they are likely to be binding.  

Debate about post-nuptial agreements and the advice to be given to clients.  Discussion about pre-nuptial agreements containing a clause that a post-nuptial agreement should be made after the marriage.  Comments that post-nuptial agreements are not binding and are still subject to Section 25  MCA 1973 factors.  It was accepted that parties’ will want certainly but until there is a change in the law by Parliament, we cannot advise with certainty that a pre-nup or post-nup will be binding, although a fair post nuptial agreement is more likely to be binding. At Birmingham Courts, both pre-nuptial and post-nuptial agreements are considered on a case by case basis.

4. LOCAL PRACTICE DIRECTION - FAMILY PROCEEDINGS

Discussion about a local practice direction from Milton Keynes County Court which reminds parties of the need to comply with the provision of bundles and skeleton arguments.  Local practice directions are officially discouraged but it was thought it may be helpful to address issues about bundles that have arisen in Birmingham.  District Judge Dowding confirmed that she will highlight the local practice direction in Milton Keynes County Court to the Designated Family Judge.  Discussions as to the tensions between ensuring that all directions, including bundles, are complied with and the fact that many practitioners undertake legal aid work and have a significant case load and work is often transferred down fee earners.  Concern as to whether wasted costs orders as a matter of course for non-compliance would be appropriate or whether the appropriate way is to deal with matters on a case by case basis.

5. LOCAL CHARGE OUT RATES - CHRIS ALLEN-JONES SPEAKING ON BEHALF OF KEVIN HARRIS-JAMES

Debate about the issue of costs and charge out rates.
It was accepted that the role of the Judge is to comment on the cost of proceedings, particularly in small asset cases, and to try and encourage the parties to be proportionate and settle and avoid incurring future legal costs. The judiciary are aware of local rates and are aware of the Civil costs guidelines.  Discussion as to whether the Judiciary are aware of the charge out rates in Birmingham and the level of costs that often need to be incurred in a case prior to Court or any hearings.  Costs appear to be less of an issue in London and there were fears that practitioners would move work to the Principal Registry in London to avoid facing adverse comments on the level of their costs.  The judiciary believe that it is helpful to inform the parties about the impact of costs and to highlight that costs should be proportionate and that is the purpose of Form H.  

Some discussion about whether practitioners could comment on any adverse costs comments made by Judges.  Concern that comments may be seen as criticism.  There was a suggestion that costs are often disparate between the parties, particularly in premier cases. If the case is a multi issue/complex/high networth case, it would be acceptable to explain, if necessary, why large fees had been incurred.  

6. REQUIREMENTS FOR FINANCIAL DISCLOSURE - DOES MEDIATION GO BEYOND WHAT IS NECESSARY?

John Akers from Birmingham District Family Mediation led a discussion as to whether the financial disclosure obtained during the mediation process is excessive.  There was general agreement that the financial disclosure obtained by mediation was proportionate and reflects a normal schedule of assets compiled after exchange of Form E.  

Concern regarding parties who have reached an agreement with mediation but do not want to involve pensions and compile for disclosure, for example.  Submitting an order to the court is not a rubber stamping exercise.  District Judge Dowding confirmed that the Court will allow parties to reach any agreement they wish but the Court are not simply going to endorse such an agreement because the parties wish them to do so.  Discussion regarding the low take up of mediation.  Cathy Price confirmed mediation is still a pre-requisite to public funding.  It was accepted that big money cases rarely go to mediation.  There have been various successes in collaborative law and there are hot spots around the country but Birmingham is not a hot spot at present.

Discussion about transferring matters across from the County Court to a Family Proceedings Court.  Discussion as to whether transferring across to the Family Proceedings Court adds a layer of bureaucracy.  It was noted that there has been a President’s Direction regarding cases to be transferred across from the County Court to the Family Proceedings Court.  Everyone is trying to achieve the best outcome for the child or children and that includes making the best use of resources.  However, if anyone feels strongly that an individual case should not be transferred across to the Family Proceedings Court, they should say so in the letter to the Court or make it clear in Form C100.

7. any other business
None 

8. DATE OF NEXT MEETING

12 January 2009 at 5.30 pm at Martineau.  A date for Christmas drinks and mince pies is to be arranged for December 2009.
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