



MINUTES FOR DISPUTE RESOLUTION COMMITTEE MEETING

THURSDAY 21 JANUARY 2010 at 5pm
Present: 

Dean Parnell (DP) - (Chair)




Peter Brewer (PB)




Verona Cox (VC)




Mustaq Khan (MK)




Alison Beard (AB)




Simon Thomas (ST)




Gurmeet Jakhu (GJ) – (Minutes)




District Judge Sheldrake (DJS)

Apologies:

Lucy Float (LF)




Heather Caddy (HC)




Robin Humphries (RH)




Andrew Bowen (AB)




Sejal Mehta (SM)




Mark Elder (ME)




Amjal Nadeem (AN)




Lina Passi (LP)

1. Approval of last minutes

The minutes of the meeting on Tuesday 27 October 2009 were approved by those present.

2. Court User’s Report (PB)

The following issues which were raised at the Court users meeting:

(a)
Judges -  DJ Gailey will be appointed on a full time basis in April 2010.  DJ Jane George is transferring to Nottingham County Court.  The Birmingham Civil Justice Centre will make two further appointments to be announced in March 2010. 
 


(b)
Judicial Administration – Concerns were raised as to the condition and the timing of delivery of hearing bundles (whether in respect of trials and other hearings).  On occasions lever arch files are damaged in transit.  Diary Managers’ time has been taken up chasing bundles.  Other complaints from the bench include missing witness bundles, poor copying and incomplete numbering.  Practitioners to consider use of bubble wrap when sending in hearing bundles.  Alternatively consider hand delivery rather than DX.  



(c)
Upgrade of computer system - As indicated in an earlier memo, IT systems update at Birmingham Civil Justice Centre will take place on Monday 1 February 2010.  Civil support staff will have very limited access on the last day, 29 January 2010.  Whilst the courts will be holding hearings as normal, the court staff and judges will not be able to access their IT systems.  Once the new system is in place it will be possible for practitioners to send emails and attachments and for these to be accessed by the court and judicial staff.  


(d)
Others issues – 

(i)
Signing of statements of truth in respect of electronic filing - DJS indicated that there is judicial discretion but the person signing must ensure that they have the appropriate authority.

(ii)
Fee earner change of reference – when the court has not updated its system it may be appropriate to send a letter addressing this specific point.  As a last resort a Notice of Change can be lodged, but this is not the preferred route. This issue may be improved with the implementation of the new IT system.

(iii)
Bailiffs and Eviction – The court aspires to adhere to a 4-6 week period between the possession order and the eviction.  However this is largely governed by the availability of court bailiffs.  A court bailiff will retire at the end of February 2010 but will not be replaced.  

(e)
Any other business:

(i) Listings, where a time estimate has been indicated by a practitioner for hearing and the court lists it for a shorter period, it is incumbent upon the practitioner to liaise with the court to re list with the appropriate time estimate.

(ii) Once the IT upgrade has been implemented the court will archive all old matters by scanning onto the system.  DJS recommended the use of “Gold Fax” which is a piece of software which converts an incoming fax into e-mail which can then be forwarded on to the appropriate person.  Fax machine usage is still a live issue but not necessarily confined to the Birmingham Civil Justice Centre.

3. Court visits – update (GJ)

GJ provided a short summary of the last visit which took place on Friday 27 November 2009 by reference to the note which was prepared following his visit.  In summary the main points are:

(a)
Faxes – There continues to be major abuse of the fax system and the court reiterated faxes should only be used in the most urgent cases and not to be followed up by post.



(b)
Use of emails – The IT system/software is quite basic but this should change once the IT update has taken place in 2010.  However there is capacity for Judge/DJs to be contacted directly via their clerks.  

(c)
Administrative Court (Judicial Review) – Practitioners should make as much use of the court lest they run a risk that they may lose it.  

(d)
DJ appointments – DJS indicated that due to budgetary overspend the waiting time for DJ hearing appointments was to be extended. 



(e)
Specialist Section, Listing & General. Negotiations - Keep the court informed particularly if it is likely to result in the vacation of a hearing/trial date.  Trial bundles - CPR should be adhered to in all respects and in particular the trial bundles should be received by court in a timely manner and should not be sent by fax which would cause a jam in the fax machine.  

(f)
Civil Team – Where known the case workers initials should be stated on any correspondence in fast/multi track cases.  Consent Orders sufficient copies should be provided.

DP indicated that there has been very positive feedback from those attending the last court visit.  GJ added that he thought it was a very useful two way visit.  Yvonne Walters of the court staff is to provide further dates.  Preliminary dates discussed with DP are 10 February (Verona Cox to attend), 14 April (Simon Thomas to attend) and 9 June (Peter Brewer to attend).  DP confirmed that at least one member of the Committee should attend each court visit (a) to support this initiative and (b) to ensure the Committee is visible to those attending.

Further dates are 11 August, 30 October and 8 December and these will be allocated to members of the Committee at subsequent meetings.  

4. Judges/solicitors – exchange of views, further thoughts

DP explained there had been a discussion at the last committee meeting about arranging a meeting between some members of the committee and some of the local judiciary.  This would allow judges to have a better understanding of the common daily challenges facing solicitors (e.g. the hurdles practitioners have to go through with regards to money laundering requirements etc and the general level of administration now facing solicitors when for example just opening a file) and to also provide an opportunity to discuss best practice when dealing with the courts. 

The Committee was keen to develop a better understanding and stronger working relationships between local solicitors and the bench.  

The meetings would be very informal, perhaps over a light lunch or afternoon tea, where 3/4 practitioners would have discussions with members of the judiciary.   DJS to make further enquiries with the judiciary to see if there would be any interest.  

5. Jackson report – review/discussion

DP initiated an initial a discussion about the Jackson report. One preliminary view (VC) was that the report did not really have in mind a solicitor’s point of view, However, it was agreed that as there has been extensive consultation with interested parties/groups/organisations it was thought that this could be considered further after the Committee had reviewed and considered the report.

DP provided the Committee with an Executive Summary of the Jackson Report (and Chapter 37 Disclosure) and the following observations were made:

ATE and Success fees – The abolition of the recovery of the success fee between opposing parties.  It is also proposed that the paying party will pay only the ordinary costs of litigation.  Any success fees will be recoverable from the client rather than the other side.  To offset this general damages will be increased by 10% (which some considered to be too low) .  Moreover, there will be a cap on the amount which can be taken in success fees and a figure of 25% has been suggested.  

ATE premiums will not be recoverable and will be replaced by a qualified one way cost shifting. With a number of exceptions (including unreasonable conduct), Claimants will make only a modest contribution to the opponents costs if they lose. The effect of this would be to remove or lessen the need for ATE insurance.   

Referral fees – It is proposed that solicitors will be debarred from paying referral fees in PI cases.  Alternatively referral fees may have to reflect the real costs of marketing.  It was suggested that these may re-appear but under a different label eg investigation fees. Whilst this will effect mainly claimant PI firms there was a query as to how this would be enforced.  

Fixed costs in the fast track – It is a proposed that fixed costs would be rolled out more widely throughout the fast track.  Costs recoverable for fast track PI cases will be fixed (mooted at £12,000) and for other types of cases a dual system will apply whereby costs are either fixed or limited.  The appointment of a Cost Council.  VC will liaise with her colleagues who undertake Defendant PI work and communicate her findings to the Committee. 

Contingency fees –  It is proposed that these become lawful but again that will be on the basis that any fees above the ordinary litigation costs would be payable by the client rather than the opposing party.  The report recommended the need for the contingency market to be regulated.  The Committee noted that a large percentage of employment cases are funded by contingency fees (in respect of claimants), where a practitioner cannot take more than an agreed percentage of the damages awarded and this is a good source of revenue for claimant solicitors.  The Committee recognised that contingency fees offer a greater scope for solicitors to undertake litigation work from clients who could not otherwise afford it.  However, this could also apply to companies who wish to minimise their exposure to costs.  

Disclosure – The suggestion that standard disclosure be replaced by a “menu” led disclosure in the higher value cases was discussed.  The extent of disclosure has increased with the widespread use of electronic communications and electronic records.  Thus disclosure can be an extensive exercise and costly and so the cost of disclosure in civil litigation should not become disproportionate.  Lord Jackson recommends that there be a “menu” of disclosure options available for large complex claims where the costs of standard disclosure are likely to be disproportionate.  It is proposed that personal injury and clinical negligence claims be excluded from this “menu” option.  

E Disclosure – Recommended that solicitors, barristers and judges are given appropriate training on how to conduct E-disclosure efficiently [paragraph 6.5 of the ES].  ST explained that in his experience he found that the opponent’s use of E-disclosure did not facilitate or keep costs down.  What had in fact happened was that the opponent had undertaken a key word search (without having consulted ST’s client) and the result was there was a large volume of documents generated of which only a fraction were of any relevance.  Rather than saving time and costs this in fact led to increased costs.

ADR – Alternative forms of dispute resolution (particularly mediation) will have a vital role in reducing civil/commercial litigation disputes by promoting early claim settlement.  It is clear that the courts will be “encouraging” more parties to consider mediation and ADR even where there may be some reluctance.  However, the committee recognised that a compulsory ADR clause in a contract is still inconsistent with the ethos of ADR, which has at its foundation an assumption of voluntary undertaking by the parties. 

Case Management – Judges are likely to take an even more active “hands on” approach to case management to ensure timetables are met and that costs are kept proportionate.  The Committee felt that this was also the main underlining principle behind the CPR but that some courts have been reluctant to take this up.  The Committee also commented on the amount of time and costs incurred in preparing for a case management conference (i.e. summaries, chronologies, schedules of issues etc) which can be quite a costly exercise.  The committee discussed paragraph 6.9 of the Executive Summary and agreed with the recommendations but felt that these should already be in place.  The Committee also endorsed the procedures adopted in the Specialist courts.  

Pre action conduct – It is recommended that some parts of the pre action protocol be repealed.  

The Committee also noted the recommendations to abolish the indemnity principle.  Possession claims, where it has been suggested that there should be a fixed cost regime for possession proceedings.    

PB discussed whether if ATE and the success fee were no longer recoverable, what would there be left for Insolvency Practitioners to recover. Would it still be commercially viable for CFA work to continue in its present form?  There has to be some form of protection for Insolvency Practitioners (or any clients) who take on CFA work against adverse cost orders which is the whole purpose of  ATE.  

The Committee was of the view that the Jackson’s cost review/recommendations largely focused on PI cases and questioned whether in such circumstances, all the findings were appropriate to general commercial litigation.  PI litigation may end up forming its own specialist category like for instance employment litigation.

It was agreed that the Committee would provide an overview of its response to the Jackson Report.  VC and PB to provide further details in relation to their particular practice areas on the impact of the Jackson report.  

6. Mediation Seminar (Geldards) update

DP and PB have been liaising with Geldards (ARC) who have agreed that they will hold a mock mediation, before Christmas (probably in Autumn 2010).  ARC Mediation is a wholly owned subsidiary of Geldards.  The committee will also be participating in a mediation which is to be held by Andrew Payton and Andrew Lancaster, in March/April 2010.  This will be a more formal event, whereas the ARC mock mediation will be less formal and more of a “fun event” whilst maintaining an educational benefit to members.  

7. Other seminar ideas

RS Tennon (who took over from Bentley Jennison) and in particular Andrew Donaldson has been in discussion with PB with regard to a presentation/seminar focusing on Forensic Accounting in commercial litigation.  

It was acknowledged that this needs to be a litigation focused seminar rather than a sales pitch on behalf of the accountants.  DP and VC suggested a theme where there is a clear angle which will be of educational value and interest to members.  Possibly having more than one speaker on related themes.  PB will continue with the talks with Andrew Donaldson and Glenda Rogers (BLS) will also be involved.

8. Articles - update

DP is to prepare an article on Search Orders focusing on practical tips for solicitors dealing with search orders.  The Committee will aim to prepare 4-6 articles per year. 

9.
Any other business

No other business was raised.  The next meeting will take place on 23 February 2010 (and not 18 February as this will be half term).  

Meeting concluded at 6.45pm
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