BIRMINGHAM LAW SOCIETY

COMPANY LAW COMMITTEE
Minutes of a meeting of the Company Law Committee of the Birmingham Law Society held on 8 January 2009 at  1p.m. at the offices of DLA Piper.

PRESENT:
J Campion

M Lakin

K Spedding

D Ellis

A Beedham

S Gupta

R Patel

APOLOGIES:
A Stilton



D Stevenson



S Gill



K Silvester



S Lockwood

M Sagoo

1. MINUTES OF THE LAST MEETING 

The minutes of the meeting held on 13 November 2008 were approved.  

2. REPORT ON CHANCERY LANE 

There had been no meeting at Chancery Lane since the previous meeting of the committee.

3. REPORT BY THE RIGHTS ISSUE REVIEW GROUP

It was noted that the working party set up by the Chancellor to suggest how rights issues and open offers could be streamlined and improved had now reported and the Chancellor had indicated that he intended to pursue the report's recommendations in full. The group had been set up in response to the number of difficulties with the current procedures which had been highlighted by the high profile rights issues in the financial sector (eg HBOS, Bradford & Bingley). The chief concern had been the long rights issue timetable - 39 days if a general meeting is needed. 

The group had recommended a number of changes to be made in the immediate/short term:

14 day subscription period: the FSA is to consult early this year on amendments to the Listing Rules to reduce the rights issue period form 21 calendar days to 14 calendar days (relevant where section 90 is disapplied). Amendments to the statutory rights issue period currently in section 90 of the 1985 Act (Gazette route) are to be made after 1 October 2009, once the corresponding provisions of the 2006 Act come into force. 

New section 80 allotment ceiling: the ABI has recently reviewed its guidelines to amend the maximum section 80 authority to two thirds of the issued share capital (as opposed to one third currently) but with certain safeguards including a requirement that all board members seek re-election at the next AGM if a rights issue has increased issued shares by more than one third. This would mean that more rights issues could be done using standard AGM authorities and fewer would need a separate general meeting. 

Maintenance of 14 day notice period for general meetings: at the moment a general meeting (other than an AGM) can be called at 14 clear days' notice subject to the company's articles. For officially listed companies implementation of the EU Shareholders' Rights Directive in August 2009 may change this - officially listed companes will only be able to call a meeting on 14 days notice if voting by electronic proxy submissions is made available to all shareholders and if specific shareholder authority is sought for a 14 day notice period. The government is currently consulting on this and companies may want to include an appropriate resolution at this year's AGM. 

New form of open offer: the report proposes a new form of open offer which offers compensation for shareholders who do not take up their entitlements ie by selling shares not taken up in the market at the end of the open offer period, with shareholders receiving any value above the issue price. Such open offers would be treated in the same way as rights issues ie 14 day acceptance period and unlimited discount on issue price. This will involve changes to the Listing Rules and the LSE's Admission and Disclosure Standards, which will be consulted on early in 2009. 

The group has also recommended that various longer term measures be looked at such as simplifying prospectus requirements and allowing conditional dealing to enable a rights issue period and general meeting notice period to run concurrently. These matters are more complex and are likely to take more time to implement. 
4. MODEL ARTICLES

It was noted that the final form of the new model articles for both private and public companies (to come into effect for companies incorporated on or after 1 October 2009) had now been published. 

5. IFRS3 - BUSINESS COMBINATIONS

It was noted that from the middle of this year there would be changes introduced to IFRS3 which would have the effect of requiring fees incurred on acquisitions to be written off immediately against profits. This will be a further incentive for clients to be cost conscious in relation to legal and other professional fees on acquisitions.  

6. DRAFT TECHNICAL RELEASE BY ICAEW ON DETERMINATION OF REALISED PROFITS IN THE CONTEXT OF DISTRIBUTIONS UNDER THE COMPANIES ACT 2006


It was noted that the above draft technical release contained useful material in relation to 
identifying distributable profits that would be worth dipping into as and when required 
(although it was only a draft release at this stage). 

7. ANY OTHER BUSINESS

7.1 It was noted that there had been recent interest in the requirements for directors of officially listed and AIM listed companies to make disclosure of share pledges. This had followed the recent press surrounding David Ross and the pledges he granted over his shares in Carphone Warehouse and other listed companies. In fact, while it is clear the directors of both main market and AIM companies will normally have to have any share pledge cleared in advance with the company, it is not necessarily the case that share pledges should then be disclosed to the company for onward notification to the market. While for AIM companies it is fairly clear that there should be notification to the company who should then notify the market, for officially listed companies it is not entirely clear that any such notification is required. 

7.2 The recent case of In the matter of: TDG plc was noted ([2008] EWHC 2334 (Ch)). The case concerned a hearing to sanction a scheme of arrangement in relation to a takeover and was unusual in that an individual shareholder had turned up at court to make various objections to the sanctioning of the scheme. His principal point had been that he thought the compulsory removal of his shares via the scheme should not be permitted since if the takeover offer had been pursued as a conventional offer the offeror would have had to achieve a 90 per cent. acceptance level in order to implement compulsory acquisition. In rejecting the shareholder's submissions the judge made some interesting remarks about the court's role in sanctioning schemes of arrangement. While the decisions of the judge are entirely as might be expected it is a rare example of some of these arguments being aired in court. 

8. DATE OF NEXT MEETING AND SCHEDULE OF MEETINGS FOR 2009

The next meeting will be held at 1 p.m. on 12 March 2009 at the offices of HBJ Gateley Wareing.  The schedule of meetings for 2009 is attached to these minutes. 

…………………………..

Chairman
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