BIRMINGHAM LAW SOCIETY

COMPANY LAW COMMITTEE
Minutes of a meeting of the Company Law Committee of the Birmingham Law Society held on 11 March 2010 at  1p.m. at the offices of  Martineau.

PRESENT:
J Campion

M Lakin

A McGiveron

K Spedding

S Gupta

APOLOGIES:
K Silvester



S Gill

M Sagoo

D Ellis

D Stevenson

A Beedham

1. MINUTES OF THE LAST MEETING 

The minutes of the meeting held on 11 November 2009 were approved.  

2. REPORT ON CHANCERY LANE 

Andrew Stilton had submitted a short note of recent issues arising at the Chancery Lane company law committee. There were not a lot of new issues that had come up recently, although there had been some debate about the recently revised accounting guidance on distributable reserves. Most of the issues arising out of that guidance, however, were accounting issues rather than company law matters. 
3. ENVIROCO CASE

The committee discussed the Enviroco case and the consequences that it might have for the drafting of corporate documents. The case had decided that a parent company could cease to be a parent company if it ceased to be a member of the subsidiary when shares in the subsidiary were transferred into the name of a mortgagee (if the subsidiary relationship - as would sometimes be the case - depended on the parent being a member of the subsidiary). It was noted that this may cause a number of issues in relation to the drafting of corporate documents, although it was also noted that the practical impact might be limited because it was relatively unusual in the UK for mortgagees of shares to have the shares registered in their name. The case is subject to appeal with the appeal scheduled to be heard later this year.  

4. LAW SOCIETY GUIDANCE FOLLOWING MERCURY CASE

The committee noted that the Law Society had recently produced guidance regarding completion mechanics following the recent Mercury case. The Law Society guidance follows closely the earlier guidance produced by the City of London Law Society Company Law Committee regarding "virtual completions".  It was also noted that the Law Society guidance had suggested that there were some occasions where it was more likely to be necessary to have physical completion meetings, such as where property documents needed to be registered at the Land Registry. 

5. TAKEOVER CODE CONSULTATION AND CONSULTATION ON REVISIONS TO THE COMBINED CODE 

The committee  discussed the recent press reports regarding a likely consultation on changes to the Takeover Code which may look at raising the acceptance threshold from over 50% to 66% and also look at whether certain short term shareholders should be precluded from voting on or accepting a takeover offer. This had been driven largely by concerns arising out of the recently completed bid by Kraft for Cadbury. 

It was also noted that the Financial Reporting Council had launched a consultation on the Combined Code.  This followed the publication of the Walker report on corporate governance in banks and other financial institutions and it was likely that some of the recommendations coming out of that report would also be applied to companies outside of the banking and financial sector. Particular areas that would be subject to debate would be the time commitment expected of non-executive directors and proposals that the whole board of listed companies should be subject to annual re-election. 

6. ANY OTHER BUSINESS

Keith Spedding mentioned that he had recently come across use of the European statutory merger procedure to effect the merger of two companies. This is a new merger procedure introduced a little while ago by the European statutory merger directive but this was the first time anyone on the committee had come across this being used in practice. 

It was noted that Companies House had recently issued a notice stating that they would accept copy signatures on documents. This seemed to suggest that it would be possible to file, for example,  documents which had been signed and scanned to a solicitor by email (so that the solicitor would not have to receive the original back from the client for filing) although the notice was not entirely clear on the point. Companies House was not, however, suggesting that they would accept faxed or emailed documents for filing.  

Keith Spedding also mentioned that he had come across an issue recently in relation to whether a power of attorney contained within a company's articles was valid given that the new Companies Act no longer states that articles are treated as if they had been signed and sealed. The committee acknowledged the potential issue in that articles were not "executed" and as a power of attorney had to be by way of deed the omission of the "signed and sealed"  wording from the Companies Act could potentially make such a power of attorney invalid. 

It was also noted that Companies House continued to be in some  difficulties in coping with the new Act, with a number of practitioners having encountered significant delays and inconsistent treatment in the filing of documents. The committee also noted that that there seemed to be different approaches taken in relation to the use of company names which was frustrating. 

7. DATE OF NEXT MEETING AND SCHEDULE OF MEETINGS FOR REMAINDER OF 2010

It was noted that David Ellis had offered to hold a forthcoming meeting at Higgs and Sons' new offices in Brierley Hill. It was also thought that a breakfast meeting might work better on that particular occasion given that most people would be travelling from central Birmingham. John Campion agreed to speak to David Ellis about the possibility of holding the May meeting at Higgs and Sons and afterwards to circulate an updated schedule of meetings for the remainder of this year.  

…………………………..

Chairman
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