BIRMINGHAM LAW SOCIETY

COMPANY LAW COMMITTEE
Minutes of a meeting of the Company Law Committee of the Birmingham Law Society held on 12 March 2009 at  1p.m. at the offices of  HBJ Gateley Wareing.

PRESENT:
J Campion



S Gill

M Lakin

K Spedding

M Sagoo

APOLOGIES:
A Stilton



D Stevenson





K Silvester



S Lockwood

D Ellis

A Beedham

S Gupta

R Patel

1. MINUTES OF THE LAST MEETING 

The minutes of the meeting held on 8 January 2009 were approved.  

2. REPORT ON CHANCERY LANE 

Andrew Stilton had circulated a note reporting that the most interesting discussions at Chancery Lane recently have concerned the practical implications of the Mercury Tax Group case and its implications for the use of pre-signed signature pages and "exchanges" by email or fax.

It is generally accepted that the use of pre-signed signature pages may not work for deeds as the judge in that case made it clear that "the signature and attestation must form part of the same physical document" when the deed is signed. 

The judge also suggested that there may be problems in the case of a simple contract, if the document being signed does not exist as a "discrete physical entity" at the time when it is signed. Generally, however, it is accepted that there should be less concerns in the case of a simple contract. 

The Law Society and the City of London Law Society are working on agreeing a protocol to deal with the execution of documents in such situations and, although this will not (of course) be mandatory, it is expected that this will soon become seen as "best practice".

The message is clear that, if you are going to have a virtual signing/virtual completion, there needs to be very clear agreement as to the fact that the solicitors have the necessary authority to append the signature clause to the appropriate document and practical steps should be taken to ensure (for example) that you do not have different footers on what purports to be one and the same document.  

3. HMRC v TIMOTHY MARK COLLINS [2009] EWHC 284

This case was noted. It concerned a contribution to a seller's pension scheme as part of a corporate share disposal. The contribution to the pension scheme was construed as part of the disposal proceeds for capital gains tax purposes. The case is a reminder to ensure that care is taken when documenting such payments as it was acknowledged that it would have been very easy to have avoided the charge, for example if the target company had made the pension contribution before the shares were sold and the price paid for the shares reduced accordingly.  
4. FILING OF WRITTEN RESOLUTIONS AT COMPANIES HOUSE

It was noted that following the changes to the format of written resolutions under the Companies Act 2006 there had been a number of instances where original resolutions had been filed which had been rejected by Companies House. Apparently the proper format for filing is to file a print of the written resolution recording that the resolution has been "passed".  

5. ABI LETTER RE "CASH-BOX" STRUCTURES

It has become more common in recent times for public companies raising equity capital to make use of "cash-box" structures involving say a Jersey cash-box company, where the shares in the plc are issued in exchange for the transfer of shares in a Jersey cash-box company. This avoids the need to disapply pre-emption rights as the shares are issued for non-cash consideration. These structures also have the effect of increasing the distributable reserves of the plc. The ABI has recently written to chief executives of listed companies expressing their concern that these structures should not be used to circumvent the ABI guidance on disapplication of pre-emption rights.   

6. ANY OTHER BUSINESS

There was discussion regarding the approach being taken by public companies to amendment of their articles of association at this year's AGM. It was noted that experience to date appeared to be that a number of companies were taking the route of amending their articles with effect from 1 October 2009 so as to delete from their articles those parts of the memorandum (such as objects clause and share capital clause) which as from 1 October are to be treated as provisions of the articles (and therefore act as restrictions).  It was also noted that a number of main market companies were taking the opportunity to pass a resolution to enable them to continue to hold general meetings (other than annual general meetings) on 14 clear days' notice notwithstanding the implementation of the Shareholder Rights Directive scheduled for August 2009. 

7. DATE OF NEXT MEETING 

The next meeting will be held at 1 p.m. on 14 May 2009 at the offices of Pinsent Masons.  

…………………………..

Chairman
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