BIRMINGHAM LAW SOCIETY

COMPANY LAW COMMITTEE
Minutes of a meeting of the Company Law Committee of the Birmingham Law Society held on 9 July 2009 at  1p.m. at the offices of  Pinsent Masons.

PRESENT:
J Campion



D Stevenson

M Lakin

K Spedding

APOLOGIES:
A Stilton



K Silvester



D Ellis

A Beedham

S Gupta

R Patel

M Sagoo

S Gill

1. MINUTES OF THE LAST MEETING 

The minutes of the meeting held on 12 March 2009 were approved.  

2. REPORT ON CHANCERY LANE 

There was nothing to report from Chancery Lane other than the helpful guidance on virtual completions (see minute 3).

3. LAW SOCIETY GUIDANCE ON VIRTUAL COMPLETIONS

The Law Society had recently published guidance on virtual completions in response to the Mercury Tax case.  The guidance was noted as being generally helpful in continuing to allow for virtual completions (even where deeds are involved) so long as proper procedures are agreed to ensure all signing parties authorise the final form documents.  Practitioners will want to review the guidance as it is likely to become best practice.  Andrew Stilton had kindly written a short note on the subject which had been circulated to the committee and had been published in the Birmingham Post on 8 July 2009 as the guidance would be relevant not just to corporate lawyers.

4. EXPERT DETERMINATION

Andrew Stilton has passed on a note from Richard Wrigley at Martineau concerning a recent case which would appear to cast doubt on the efficacy of contractual clauses providing for matters to be determined by an expert in the case of disagreement between the parties to a contract.  The case of Cream Holdings and & Ors v. Stuart Davenport [2008] EWCA Civ 1363 had been heard in the Court of Appeal and had decided that both parties had to agree on the expert's terms of engagement (as well as his or her identity) and therefore a party was able to defeat the appointment of an expert by refusing to agree their terms of engagement.  This case is likely to have wide ranging implications for large numbers of commercial agreements.  Care will need to be taken in drafting "expert" provisions so as to allow, for example, for one party to agree engagement terms on behalf of all relevant parties.  The committee considered that most "expert" clauses in existing contracts would not have such drafting included and so there could be a wide ranging impact on the enforcement of existing expert determination provisions. The problem could be solved by all parties signing the expert's engagement letter but where a party refused to do so there could be difficulties in enforcing an expert determination clause.

5. SRA CONSULTATION DOCUMENTS

John Campion drew the attention of the committee to two recent consultation documents circulated by the SRA and on which all BLS committees had been invited to circulate any comments to the consultation committee of BLS.  These were:

5.1 Regulating alternative business structures dated 1 June 2009; and

5.2 An agenda for quality dated 2 June 2009.

The consultation documents had been circulated to all committee members and John Campion asked that any comments be fed into him by 20 July 2009 for passing onto the consultation committee.
6. ANY OTHER BUSINESS

There was no further business 

7. DATE OF NEXT MEETING 

The next meeting will be held at 1 p.m. on 10 September 2009 at the offices of Shoosmiths.  A schedule of the next few meetings is attached.  

…………………………..

Chairman
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