BIRMINGHAM LAW SOCIETY

COMPANY LAW COMMITTEE
Minutes of a meeting of the Company Law Committee of the Birmingham Law Society held on 12 November 2009 at  1p.m. at the offices of  Clarke Willmott.

PRESENT:
J Campion

A Beedham

M Lakin

S Gill

APOLOGIES:
K Silvester



S Gupta

M Sagoo

D Ellis

D Stevenson

K Spedding

A McGiveron

1. MINUTES OF THE LAST MEETING 

The minutes of the meeting held on 10 September 2009 were approved.  

2. REPORT ON CHANCERY LANE 

Andrew Stilton had submitted a very helpful note of recent issues arising at the Chancery Lane company law committee. The following issues were discussed:

2.1 The provisions of the Companies Act 2006 regarding "entrenching" rights into company constitutions have still not been brought into force as BIS are arguing that these new provisions would catch "normal" class rights.

This is quite a significant point as it would mean that you would have to file the appropriate forms every time there was any variation of those rights but, even worse, you could not introduce them into the constitution of an existing company without the unanimous consent of the shareholders. 

The CLLS have argued very strongly against this but the difficulty seems to be that one firm raised it as an issue and BIS have been unwilling to do anything more than say that it is an issue.

Apparently some firms have been filing the new forms when varying any class rights but Freshfields have been lobbying BIS very hard to get them to change the wording of the Act, or at least to make a clarificatory statement, and it is hoped that firms will simply ignore the point, rather than allow the filing of the forms to become accepted market practice. 

Apparently Slaughters have produced a long note on this point and it is hoped that this will be circulated more widely in due course. 

2.2 The ICSA has produced some helpful guidance on compliance with the obligation to state prescribed particulars of rights attaching to shares when filing statements of capital. This addresses the issue over how to deal with the fact that many companies will not have a record of the premia at which different shares have been issued over the years. The whole area is generally unsatisfactory (and does not even appear to serve any useful purpose) but the ICSA guidance is at least helpful in indicating how the issue should be dealt with pending any legislative clarification. 

2.3 Bizarrely, Companies House are refusing to accept statements of capital which refer to shares as ranking pari passu and returning the forms when that expression is used.  If that expression is simply replaced by "equally", then they will accept the forms. 

2.4 Companies House have also, apparently, refused to accept "short form" summaries of class rights and the result has been that most firms seem to be cutting and pasting the relevant provisions of the articles. 

The CLLS are keen to encourage the practice of submitting shorter form wording and Travers Smith Braithwaite say that they have simply been attaching a copy of the articles and saying that the share rights are as set out in those attached articles.   It is too early to say whether or not those forms will be accepted. 

2.5 BIS has produced revised guidance on company constitutions which makes it clear that you can still adopt articles which incorporate Table A.  

2.6 It seems that Companies House (who are in a state of abject chaos at the moment) may become more aggressive in enforcing time limits for filing documents and they have pointed out that the 14 days grace period which applied under section 706 of the 1985 Act when they rejected documents is no longer available. 

2.7 There are problems arising from the new single alternative inspection location regime as, strictly, it is thought that companies should have been filing the appropriate forms within 14 days from 1 October.  

This has all been very badly publicised and Companies House have indicated that they will allow an informal grace period down to the filing of the next annual return. 

2.8 There are various proposed amendments to the Takeover Code and the most interesting one relates to Rule 16 and special deals for management (a change that was made as a result of the terms that were offered on the takeover of Worcester Group plc many years ago, on which Martineau acted).  The proposed changes would involve extending the need for a "fair and reasonable" opinion to any management incentive arrangements on a takeover and not just where the management shareholders are shareholders in the offeree and receive shares in the offeror. There is some concern that this may mean having to obtain an opinion that this particular deal is fair and reasonable for this particular management, which may be very difficult to obtain. It seems, however, that the circumstances where shareholder approval is required will be limited to (i) situations where the management team are shareholders in the offeree and receive shares in the offeror (which are not available to other offeree shareholders) or (ii) unusual situations where the financial adviser finds it necessary to consult the Panel and the Panel requires shareholder approval to be given as a condition of the Panel consenting to the arrangement.  

2.9 There are still some debates over the impact of the Mercury Tax case on the execution of documents and the problem seems to be that the Law Society's property group has obtained an opinion from Counsel which is not quite the same as the one obtained by the CLLS.  It seems to be becoming accepted that you can have both a "wet ink" original and a "virtual" original. The committee was unclear about what was meant by this point and John Campion agreed to take this up further with Andrew Stilton. 

2.10 Another question that has been discussed is whether you can make changes to deeds between their being executed and their being delivered and the general view is that this should be in order but that it would be better practice to have the deed re-executed, in order to avoid future arguments.  

3. UK LISTING REGIME - PREMIUM AND STANDARD CLASS

It was noted that with effect from April 2010 new London Stock Exchange listing classifications of premium and standard class would apply to listings on the main market of the Exchange. This would replace the current primary and secondary listing classifications. It was noted that companies with a premium listing would be subject to superequivalent requirements (such as the Listing Rules class tests) that would not apply to companies with a standard listing.  The standard listing option would be available to UK companies as well as those overseas. It remains to be seen whether the standard listing will achieve any level of take up with UK companies. That might be unlikely as companies with only a standard listing would not be eligible for inclusion in some of the indices that are important in driving shareholder interest. 

4. ANY OTHER BUSINESS

There was no other business.  

5. SCHEDULE OF MEETINGS FOR 2010

The proposed schedule of committee meetings for 2010 was circulated and is appended to these minutes. 

6. DATE OF NEXT MEETING 

The next meeting will be held at 1 p.m. on 14 January 2010 at the offices of Martineau.   

…………………………..

Chairman
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