BIRMINGHAM LAW SOCIETY

COMPANY LAW COMMITTEE
Minutes of a meeting of the Company Law Committee of the Birmingham Law Society held on 18 November 2010 at  1 pm at the offices of  Shakespeare Putsman

PRESENT:
J Campion

M Lakin

A McGiveron

K Spedding

J Irving

APOLOGIES:K Silvester



S Gill

M Sagoo

D Stevenson

A Beedham

D Ellis

S Gupta

A Gordon

A Charman

1. MINUTES OF THE LAST MEETING 

The minutes of the meeting held on 20 May 2010 were approved.  

2. REPORT ON CHANCERY LANE 

Andrew Stilton had circulated a draft note produced by the Law Society Company Law Committee and the City of London Law Society Company Law Committee in relation to perceived anomalies in the Companies Act 2006 and its related regulations. This followed the BIS' expression of willingness to receive such comments. Most of the issues raised are fairly esoteric but one issue where committee members felt there had been major problems was the issue of company name changes, particularly within groups of companies. A number of committee members had encountered problems with the operation of the new regulations. 

3. CONSULTATION ON CHANGES TO THE TAKEOVER CODE

It was noted that the results of the recent consultation on possible changes to the Takeover Code had been announced. The consultation had been launched following controversy over the takeover of Cadbury by Kraft. Some of the more radical suggestions (such as increasing the acceptances threshold and disenfranchising short term shareholders during an offer period) had not been taken up, although the government has since announced a consultation on "short termism" which means that some of these issues may be revisited. The main point of interest among those changes which are proposed to be adopted is the proposal to prohibit break fees other than in the situation where a target company puts itself up for sale.     

4. UPDATED GUIDANCE ON DISTRIBUTABLE PROFITS (TECH 02/10 PRODUCED BY ICAEW)

It was noted that updated guidance had recently been published by the Institute of Chartered Accountants in England and Wales regarding the determination of distributable profits. The changes were limited but the committee noted the need to consult the updated guidance in relation to issues regarding distributable profits. For the most part the committee felt this was an issue that was generally left to the accountants although it was recognised that there was sometimes a need to work together with the accountants to help clients needing to make determinations as to the availability of distributable profits. 

5. EARLY IMPLEMENTATION OF CERTAIN PROVISIONS OF AMENDED PROSPECTUS DIRECTIVE

The committee noted that it had been announced that certain provisions of the amended Prospectus Directive were to be brought into force early (probably in January 2011). The relevant provisions were two provisions that would be helpful in relation to smaller offerings in further limiting the circumstances in which a prospectus would be required. First the exemption for offerings to 100 persons or less per jurisdiction was to be amended so as to apply to offerings to 150 persons or less per jurisdiction. Secondly the exemption for offerings with a total value of less than €2.5m was to be increased so as to apply to offerings with a total value of less than €5m. 

6. CINEMATIC FINANCE LTD V RYDER AND OTHERS - PERMISSION TO BRING A DERIVATIVE CLAIM DENIED TO MAJORITY SHAREHOLDER

In the above case the court had decided that a majority shareholder should not be entitled to bring a derivative action against a company director. In making that decision the court commented that it would have to be a very unusual set of circumstances which would allow a derivative action to be brought by a majority (as opposed to a minority) shareholder, and in fact the court could not immediately think of any circumstances that might make such permission appropriate. The court's reasoning was based on the fact that the majority shareholder is in a position of control in relation to the company and the board and therefore the proper claimant in any action for breach of duty by a director would be the company itself rather than a majority shareholder. 

7. ANY OTHER BUSINESS

There was no other business.   

8. DATE OF NEXT MEETING

It was noted that the next meeting would be on Thursday 13 January 2011  at Pinsent Masons. 

…………………………..

Chairman
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