CRIMINAL LAW COMMITTEE MINUTES OF MEETING ON

WEDNESDAY 13TH APRIL 2011 AT 4.30PM

AT BIRMINGHAM CROWN COURT, QUEEN ELIZABETH II BUILDING

1 NEWTON STREET BIRMINGHAM

1. Present: Sukhdev Bhomra, Harry Ireland (CPS), James Jenkins (CPS), Steven Jonas, James Turner and Makhan Singh. 

Apologies: Derek Larkin and Len Brown (Probation).

2. Minutes: minutes of the March 2011 meeting were approved subject to one amendment pointed out by Nigel Gumley at paragraph 3J.  This paragraph should be amended to reflect Nigel’s comments that the proposed Early Guilty Plea Scheme will not enable a dialogue to take place at the point of charge, but opportunities to do so soon thereafter will be created in cases destined for the Crown Court.  The minutes were amended accordingly. 

3. Matters arising: Harry Ireland reported on two topics: Electronic exchange of information and the new structure at Crown Prosecution Services.

Electronic Exchange of Information: The Crown Prosecution Services are looking to digitize their information so that by April 2012 they will have moved away from paper files.  Their funding is linked to their case load.  The drop in case load means the funding has also been reduced.  The digitization process is a cost effective way of moving forward and will enable them to save costs in storage charges.  At present they expect to save approximately £3 million in storage charges by proceeding to digitize their files.

West Midlands and Manchester Police forces have more advanced IT systems and are able to make this change better than some of the other areas where the IT systems are not as advanced. The aim is to produce an electronic file by April 2012.  Already CPS receives information in electronic format.  They will aim to provide Advance Information digitally. Similarly committal papers, correspondence from CPS, additional evidence, applications and other such documents will be dealt with by email in a digital format.  Clearly there will be some matters where such information cannot yet be supplied in that format.  For example police interviews or indeed real evidence such as knives and weapons.  The charge file that CPS receives for advice is already in a PDF or digital format.  Within the next 12 months they will work towards becoming a paper free organisation.  In due course committal papers will be served digitally and letters sent by email.  Paper letters will no longer be possible after April 2012.  The digitization of records will enable them to save on storage charges and bring about a new way of working. 

The Crown Court and the Legal Services Commission have been consulted about these matters. It has been agreed that any committal papers with over 5,000 papers will be served on DVD.  The LSC has accepted that Defence Solicitors will still be able to charge according to the page count.  Harry referred to Section 4(1)(a) which allows for this to be done.  It was pointed out to him by Steven Jonas that this will cause a difficulty for Defence Solicitors.  At present in Birmingham the practise is that the Prosecution supplies one printed copy of the committal papers to the Court and the LSC then proceeds to pay on that page count to Defence Solicitors.  If printed copies are not provided then LSC will not pay.  There are several Cost Appeal Judges’ reports which say they will not pay for information served on DVD. 

Harry said that we should send him copies of such decisions and he will pass it to head quarters who are in consultation with the relevant LSC representative at that level.  They will accommodate this because they have got to ensure the system works.

There was discussion about whether the LSC will pay for reading each page on such information supplied.  Harry gave an example of a fraud case in which a particular system is alleged.  For example the Prosecution may only use ten examples of the system to bring the point home to the Jury.  The Defence may say we need to see the others in order to make sure that the system does apply throughout the other transactions. In that event, we could reasonably argue that we need to read all the papers. 

Steven Jonas and Makhan Singh will obtain the relevant Costs Judges authorities and forward them to Harry  and copy Sukhdev into their emails. Harry will then take them up with head quarters to enable further consultation to take place. 

Harry also pointed out some problems with the new system. At present the Courts are not up to date with some of their IT equipment.  In Birmingham area there are fairly new IT systems available.  But even in these courts it is not possible to get a 3G signal.  Therefore it may not be feasible to make the courts paperless for the time being.

Steven pointed out that in the Magistrates Court it is not possible to take laptops into the Court with charging leads.  You can take a laptop without the charging leads.

Harry said that the Chief Executive for the courts, Mr Peter Hancock, will not allow that to block his way.  He is keen for this to work and he has signed up to this project and therefore if we pass our concerns to him he will get it on to head quarters for the appropriate consultation and action to take place. 

At present there are problems also in case the CPS lawyers want to take all their court papers on their laptop.  What happens if some of the cases get transferred to another Court, what does a Prosecutor do, hand over his laptop?

Steven pointed out that there will be a further difficulty in that we will have to bear the cost of printing these papers and sending them to our clients.  In every case that he deals with, he sends every document to his Client as he feels that it is their right to know what documents there are in the case against them.  

James Turner pointed out that most of his educated clients will need a full set of depositions which they will annotate to give instructions. If he were charged with any criminal offence, he would want to make sure he had a full set of depositions. 

Rule 5 requires us to be able to provide copies of the documentation.  At the present time we have to remember that the file belongs to the Defendant and he can have a copy of it at any time.  

Harry said that he appreciated that this might be relevant in some of the Serious Crown Court cases, but he did not think this would be relevant in run of the mill Magistrates Court cases.  But as he has said, if we are able to point these factors out to him, he will take them up with head quarters.  

The Attorney General has given his guidelines on documents.  He knows that he put this to all chambers and the system seems to be working with chambers because they are able to send the briefs and documents electronically.  

Steven pointed out that even though other professionals will have emails, the majority of the Defendants will not.  Harry said most will have emails.  

Makhan pointed out that if you send documents by email, sometimes the Defendants circulate them to different people.  The trouble is trying to stop them from circulating these papers.  

It may be necessary for there to be a change in the law as to what documents need to be given to the Defendant to help Defence Solicitors.  These are concerns which Harry says he will highlight to the National Committee so they can look in to it.

James turner reminded us that Defence Solicitors have to perform a balancing exercise as to the legal requirements imposed upon Defence Solicitors by the Law Society and the limitations imposed upon them by the Legal Services Commission in terms of what they will be paid for in complying with their duties. 

It was agreed that we will supply the information to Harry and then see what changes are required.   

With the new CPR Rules coming in to effect, it is likely that we will be able to argue that we are complying with the law by not sending documentation to our Client’s in paper format.

There was the other complication that peer reviewers want files to be such that they show that papers have been kept in the file so that the Client reviewer can check the file and make a reasonable assessment as to how the file has been dealt with.  

It was agreed that we can circulate the information which Harry has provided to our fellow Defence Solicitors. 

Restructuring.  Harry spoke about the restructuring.  At the present time there are 14 areas including London.  Without London there are 13 areas.  These will become Districts.  There will be District Level supervisors.  Nigel Gumley will become such a supervisor and Mr Colin Molloy will become another supervisor.  The idea is to have a central pool of information for the Defendants and then to allow people to dip in to the information through various permissions which are given.  This is why IT is important for Defence Solicitors. They will be allowed access to such information as is relevant to them. Every computer which they have will have to be encrypted.  

He said that over the 12 month period there will be a change in the way in which the CPS worked.  It may not become obvious to us straight away, but gradually it will become obvious.  

Makhan pointed out that electronic forms are a way forward.  Their firm uses electronic forms where pens are used to write down particular information. Then the information is re-laid back to their office via the form. 

4.  (1) Local Criminal Justice Board: Sukhdev reported that he attended the West Midlands Criminal Justice Board Meeting on the 17th April 2011.  The Board received presentations from the BME Independent Advisory group representatives on youth offending, re-offending and domestic violence matters.  Their reports concluded that further information was required before they could make any final recommendations on improvements.  

John Griffin who takes over from Tony Heath indicated that they may well be resurrecting Domestic Violence Courts in the Birmingham Magistrates Court.  The sittings will be fewer than as at present but they will have Courts for Domestic Violence matters. 

(2) Birmingham Local Criminal Justice Board: James Turner said that he did not attend the last meeting.  He will send me the minutes when he receives them.  

James also raised the issue of being locked in the cells at court when taking client’s instructions. He said that Jane Simmons had been attacked by her client. In Oldbury they lock you in a cell when you see your client and there is no CCTV available.  He would like us to raise it with the relevant authority in order to see what can be done on this issue. This is something that concerns all Defence Solicitors.  Steven Jonas said that in Birmingham it was raised once before and he was told that it was only in Birmingham that the doors were not locked.  In all other courts people are locked when visiting the Defendants.  This is an exercise that should not be allowed bearing in mind there are some cases there are young ladies who go in to the cells with these suspects. 

5. Membership: Mr Nasser had not attended.  Sukhdev reported that Claire Charlesworth from Reliance has not attended either.  

6. Public Relations/Press Releases: there are no matters to report in this respect.

7. Courses: there is a course on the 3rd May 2011.  Makhan will ensure that a poster is put up in the Solicitors Room in the Birmingham Magistrates Court.  

8. Police Liaison: Sukhdev reported that no new dates have been given.  Chief Constable Simms is apparently busy and has not been able to allocate any meeting time with us.  

9. Legal Services Commission: Apart from the fact that we have now got letters from SQM Suppliers asking to book appointments in order to get tested by them, no further development as at present.  The letters simply ask for appointments to be booked. Many people are applying to become Lexcel accredited. 

10. West Midlands Probation Service: there was no further report.

11. Crown Prosecution Service: James reported that many of the items that he wanted to deal with have been dealt with in Harry’s presentation. 

On page counts, they have spoken to the Court and to the LSC and the Prosecution will now provide an up to date list of the page count throughout the matter.  He will take back with him the issue of number of witnesses raised by Makhan.  Sometimes witnesses make more than one Statement, they want to make sure that those witnesses are not counted as more than one witness.  

Kash Kooner in the CPS is their point of contact for page count queries.

On Early Guilty Plea Hearings Scheme, committal hearings will finish by November 2011.  Harry said that although Early Guilty Plea Scheme is in place in some of the areas, they have been told not to implement any such Scheme until the pilot schemes have been assessed.  Manchester, Liverpool and Bristol are the areas where this is being piloted. 

Steven said so far as he is aware, these are not matters which have been raised by the other major four areas.  He said that they are not even aware of this Scheme.  Harry said that although these are matters which he is keen to adopt, they have not yet been formerly authorised.  

12. (a) Birmingham Crown Court: Steven Jonas reported that he attended the Court user committee meeting on 12th April 2011.  The Early Guilty Plea Hearing procedure was discussed.  HHJ Bill Davis QC, Recorder of Birmingham, will be sitting in London in June 2011.  Therefore his plans to introduce this procedure by June will not work.  He has not yet had time to consult with the major Chambers.  He will do so when he comes back after June and then he will settle the practice direction.  Only then will we be able to publish it to our other Defence Solicitors. 

Steven also said that Fiona Butler is Adrian Drapers number 2.  She gave a presentation on the Lean Project.  This is a project which has worked quite well.  Harry Ireland said that it worked well in their office.  The objective is to let the staff engage and let them do the work.  

At the meeting Adrian reported that there are 940 trials outstanding.  There is 17% dip in the number of trials outstanding. The total number of cases received is down by 18%.  There appears to have been a blip in the number of matters which are sent and the number of Representation Orders which have been made.  Harry said that it might be the Police clearing up some of their cases and that is why there is this blip.

There was discussion about the use of consulting rooms in the Crown Court building.  The police and the Prosecution take charge of such rooms for lengthy trials.  Unfortunately they do not always return the key after the trial is finished.

Steven also reported that Reliance did not get the contract to carry on looking after the prisoners.  AG AMY will take over from April 2011.  They are an American based company.  They will deal with the whole of England and Wales prisoners.  G4 were given Scotland. CIRCO were given London and Reliance got nothing.

After the user group meeting Steven had also raised with Recorder Davis the number of disqualified driving persons getting charged with driving whilst disqualified.  Some offenders who get banned from driving for a period of 5 years are then ordered to take a test again. When their ban is over, and they then drive a car without taking a test, they get charged with driving whilst disqualified.  The Recorder has undertaken to tell Judges to change the wordings they use on passing such sentences so that the Defendant is informed that he is disqualified until such time as he passes the test. 

(b) Birmingham Magistrates' Court – nothing further to report.

(c) Birmingham Youth Court -    Steven reported that in the Youth Court, it was initially indicated that the funding for the building of separate cells for youth offenders to keep them segregated from the adult offenders had been withdrawn.  Now he has been told that because the contractors are working on this job, that funding will continue to be available.  Therefore there should be separate cells available for youths. 

(d)
Solihull Magistrates' Court - Nothing to report 

 

(e)
Sutton Coldfield Magistrates' Court– Nothing to report.  

 

(f)
Leamington Crown Court. – Nothing to report. 

 

 

12. Any other business  –   James Turner wanted to find out whether or not the decision to allow Police to charge suspects has been put into effect. Harry Ireland confirmed that from the 1st June 2011 about 5% of the cases will be given back to the Police to charge.  These will be summary only and some either way offences.  CPS will send us a list of these offences so that we know which ones will be dealt with by the Police.  They have monitored such a change in Staffordshire and there has not been a significant increase in the number of charges.  There have been some cases which have been overcharged, but there has not been a significant increase. 
Makhan also raised business concerning Police failing to telephone Defense Solicitors when ready for interview. The Central Police Station in Birmingham is one of the main stations where this happens constantly.  Sukhdev asked James to see whether he can set up a meeting with the Police to see whether we can discuss this issue. On many occasions the phone is constantly busy.  The only option is to attend at the Police Station to speak with one or other of the officers personally and complain that their phone is off the hook. James will email with the relevant contact details so that a meeting can be arranged.

13. C P D hours - None 

14. Items for Council - None 

Date of next:
Wednesday, 11 May 2011 @ 4.30
