CRIMINAL LAW COMMITTEE MINUTES OF MEETING ON
WEDNESDAY 9TH MARCH 2011 AT 4.30 PM

AT BIRMINGHAM CROWN COURT, QUEEN ELIZABETH II BUILDING

1 NEWTON STREET BIRMINGHAM

1. Present: Sukhdev Bhomra, Steven Jonas, Michael Purcell, Makhan Singh, Julian Berg, Philip Green (Probation), Kevin Hegarty QC, James Turner, Nigel Gumley (CPS), and Stephen Abbott (BMC)

Guests: His Honour Judge Davis QC (Recorder Of Birmingham) and Keith Astbury (Glaisyers) 

Apologies: District Judge Mottram, Derek Larkin, Mohammad Nasser

2. Minutes of the February 2011 meeting were approved.

3. Early Guilty Plea Scheme – Judge Davis outlined the Early Guilty Plea Scheme proposed for Birmingham Crown Court.  His draft practice note and practice directions were circulated.  He invited discussion on the Scheme from the local defence solicitors, the local Bar, the Probation service and the Magistrates Court in Birmingham.  The Senior Presiding Judge and his brother judges have indicated they are broadly in favour of the Scheme.  Before it can be finalised, it is necessary to ask if there are any factors which need to be added or varied.

a. In the current climate it is necessary to cut costs and save time.  The Court expects to lose about 50 sitting days.  The Judge said he has noticed more longer cases coming in to the court lists.  The only way in which to accommodate all the cases is to deal with the lower types of cases where guilty Pleas are likely in one or two hearings.

b. Liverpool, where such a Scheme has been in operation, has certainly found it to be useful.  In most cases the difficulty is waiting for the defence to initiate a dialogue with the prosecution.  The Scheme requires the prosecution to take the initiative.  If there is to be a contest, then the defence are required to give notice.  Under the Litigator Graduated Fee Scheme, the earlier the case is dealt with, the better.  There is no benefit in having 5 or 6 hearings if it is possible to deal with the matter and one or two hearings.

c. Stephen Abbott said that so far as the Magistrate Court is concerned, he does not see any difficulty with the proposed Scheme.  The Judge said that the Magistrates Court should not have any problem because where cases are sent to the Crown Court, the Magistrates Courts involvement is very little.

d. Sukhdev Bhomra said that a similar type of scheme was tried before in Birmingham Crown Court. This was a Scheme which required Administrative Hearings to be fixed and was introduced when Section 51 matters first started to arrive at the Crown Court.  The difficulty in resolving the issues has always around the evidence which the Police have to present to the Prosecution.  Then the Prosecution need time to consider the evidence and allocate the case to a prosecutor for a decision in relation to the charges. Therefore in order to consider the proposals, he invited the prosecution to give its view first.  The Judge said the prosecution ought to be on board because Nigel Gumely has had a hand in drafting the document.

e. Nigel Gumley (CPS) indicated that the Prosecution were in favour of the Scheme.  Indeed he was one of the author is of the draft practice direction.

f. Sukhdev raised the matter of applications for Representation Orders for defendants who are working or self employed.  It appears that Steven Jonas has been able to bottom out the issue in relation to the documentation which are required to be filed with the application.  Both the Defence Solicitors and the Legal Services Commission were of the view that on filing the application they are not required to file any documentation where the defendant is in custody.  The Commission then takes up by matter of the documentation directly with the applicant.  The staff at Birmingham Magistrates have now been informed of this practice and it is hoped that they will not ask for such documentation when applications for Representation Orders are filed.  In either way offences it will still be necessary to file the documentation at the time of the application being lodged.

g. Steven Jonas said that he hoped the Plea and Case Management Hearings (PCMH) for young offenders can be dispensed with.  The practice in such cases is for the parties to turn up and agree directions to be given.  This can be done without the need for a hearing.

h. Steven also pointed out that there will be cases in which Defence Solicitors will be without instructions.  What does the scheme expect of those solicitors in the circumstances?  The Judge’s review was that the fault will lay with the particular defendant and he would be the one who would be punished by not indicating an early guilty plea.  He would of course lose the credit for failing to plead early.  The Judge recognised there would be some cases in which this would inevitably happen.

i. Julian Berg was concerned at the reduced paperwork proposed. He said there should be sufficient evidence presented to the court to enable it and the defence solicitors to make a reasonable assessment of the evidence.  It should not be left to the opinion of the police officer as to whether or not the evidence against a particular defendant is sufficient.  The Judge said he hoped that sufficient paperwork would continue to be available.  Certainly the court and the prosecution would not wish to have the cases dealt with on the basis of insufficient papers.  It is not likely that a person will be sentenced without at least the complainant’s statement being available.

j. Michael Purcell raised the issue of pre-sentence reports from the Probation service.  Sometimes the report is not available in time.  He also raised the issue of extra credit being given to the defendants for an early guilty plea.  He would prefer a statement in the protocol or in the proposed practice direction to that effect so that he, as a defence solicitor, is able to point to some evidence in advising a client robustly on the credit which the court will give for not wasting court time.  The Judge agreed that they will be given credit for an early guilty plea. He has already spoken to his brother judges and obtained agreement on this issue.  Michael also raised the issue of over charging of the defendants. The prosecuting solicitors in the Magistrates court have not power of reducing the charge especially where pre-charge advice has been given. Nowadays it is next to impossible to get any such reduction from the prosecuting solicitor.  Steven Jonas also indicated that perhaps they should be a stage which should allow discussion between the prosecution and the defence on the question of the relevant charge.  Nigel said that is something he is aware of will consider it further.  Certainly under the new regime, he would expect there to be more dialogue between the defence solicitor and the prosecution.

k. Philip Green for the probation said that providing they are notified of the guilty plea in time, it is possible for reports to be done within the current timescales.  For a person in custody it takes 10 working days, and for a person on bail it takes 15 working days.  He can see no reason why these time limits cannot be met.

l. Keith Astbury concurred with the points which had already been made.

m. Kevin Hegarty said that he would call the hearing One Guilty Plea Hearing.  He cautioned against working speedily.  Once an indication had been given that a guilty plea would be forthcoming, then it is a question of getting the pre-sentence report ready and the case being listed for disposal.  He would also say that there are some cases which are clearly going to be guilty pleas.  It should be possible to identify such cases. For instance possession of indecent pictures of children, perverting the course of justice, and cases in which a person has been caught red handed.  It should be possible to identify these cases and list them for a guilty plea hearing.  On the other hand cases which are charged as section 18 wounding and are borderline cases where in fact a section 20 charge might be more appropriate, are not going to crack until the final day.  Nigel confirmed that that they had some charges in mind for a similar exercise, but they would not be in favour of separating such cases too much.  In the initial stage is necessary to effect a change in thinking of the parties.  The defendant should come to realise that if he pleads guilty early he will get more credit.

n. Sukhdev Bhomra suggested that the court should use the fact that defendants are released from custody even earlier than after serving half of the sentence as a form of credit for an early guilty plea.  In many cases 4 1/2 months are allowed to defendants on Tag.

o. Makhan Singh raised the issue about the prosecution agreeing a basis of plea which is submitted for consideration.  In the proposals there is a time period within which the prosecution are required to give their view on any basis of plea submitted.  At present that time period is 3 days.  Nigel said that he would have to reconsider that time.  It would be more realistic to have 7 days instead.  The Judge said he did not think that was a problem.

p. James Turner said that he concurred with he points already made. 

q. Sukhdev asked the Judge to give an indication of the timescale within which this scheme will be brought into effect.  The Judge said it will not be June 2011, but it certainly should be about September 2011.  As to how this information can be supplied to others in the defence community, Sukhdev indicated we can circulate the information to defend solicitors via the Birmingham Law Society when required.

r. Makhan suggested that emails should be used more often than at present.  The Judge said that in one of the areas, Reading, it is a vital to have e-mail otherwise you cannot participate in the Scheme.  Yes e-mail system will definitely help.  About a month ago letters were sent out to defence solicitors inviting them to join the secure email system and this seems to be working.

s. Defence Statements.  On the issue of defence solicitors filing defence statements on time, the extension of time to 28 days will certainly help.  The Judge said the most of the people in this meeting did file their statements on time or at least requested an extension of time.  Unfortunately there are others who do not file such statements on time and the barristers are left with having to scribble defence statements to be filed at court.  It is not clear how this problem can be solved other than through continued education of those firms who do not file their statements on time.

t. The Judge also raised the issue of page counts.  The Senior Presiding Judge has said that he would help if there was any difficulty in this respect.  This was an issue which Keith had raised with the Judge.  Now that the Legal Services Commission will be in charge of paying graduated fees of Counsel as well as for Litigators, the problem will become more obvious.  Apparently because of certain claims which were paid by the court in the past, the Legal Services Commission (LSC) is not prepared to rely upon the court document which records the number of pages.  They insist upon the prosecution supplying this information.  Nigel said that he was not aware of this difficulty.  He will take it up with his office and he will feedback information through James Jenkins who is a member of our committee.  For the time being it is not necessary for the Presiding Judge to do anything about it.

4. As for the remainder of the meeting, Sukhdev Bhomra confirmed that he will attend the Youth Court User committee meeting on 24 March, 2011.

5. Steven Jonas also confirmed he has been informed by Reliance that the segregation of young offenders and adult offenders will continue to be a problem because the additional funding which would have allowed them to continue the segregation has now been discontinued.   

6. Stephen Abbott said that we should be aware the number of court hearings is to be reduced.  In fact there are to be reduced even further than had been previously envisaged.  Instead of 8 sessions being reduced, it may be more.  The only way to do that is to cut the number of days on which Youth Court sits.  Again this is something which will happen and he will keep us informed.

7. The next meeting will be on 13 April, 2011 at 4.30pm. The meeting was closed at 5.45 PM
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